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Comparing Compensatory Damages of Patent Infringement and
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Student: Yi-Fei Chen Advisor : Dr. Shang-Jyh Liu

Institute of Technology Law
College of Management

National Chiao Tung University

ABSTRACT

With a comparative approach, this‘thesis sets.out to analyze the compass of the patent
infringement compensation in Taiwan’s laws:and US laws. It aims to justify if the damage
compensation of patent infringement in Taiwan is sufficient enough to deductively
implement the patent system.

Based on in-depth interviews with two judges and an attorney-at-law, it reveals that the
Taiwan’s litigation system provides patent owners with insufficient protection in terms of
the damage compensation. In other words, the narrow compass of the patent infringement
compensation has failed to prevent patent infringement in an appropriate manner.

According to the statistics of court decisions (from August 1, 2000 to April 30, 2005),
as well as the survey conducted with questionnaires, the drawbacks of weakness of patent
protection, judges’ favor for plaintiffs, and the amount of compensation in Taiwan’s law,
will exert negative impacts on the motivation of potential inventors, .

A justifiable patent system would not only encourage inventions but also reduce the
cost of transaction. In the real world, as the transaction cost always exists, a reasonable
compensation system can promote patent application, increase efficiency and lower the
protection costs. It is thus suggested that a reasonable compensation to prevent patent
infringement and the refinement of damage calculation by economical method, in order to



implement the compensation to copy with the actual damage, is a necessity in Taiwan’s
patent system.
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%% Upon finding for the claimant the court shall award the claimant damages adequate to compensate for the
infringement but in no event less than a reasonable royalty for the use made of the invention by the infringer,
together with interest and costs as fixed by the court.

When the damages are not found by a jury, the court shall assess them. In either event the court may increase
the damages up to three times the amount found or assessed....
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® Ned L. Conley, An Economic Approach to Patent Damages, 15 AIPLA Q.J. 354,360-61 (1987).

™ Panduit Corp. v. Stahlin Bros. Fibre Works, 575 F.2d 1152, 197 U.S.P.Q. 726 (1978).

> (1) demand for the patented product, (2) absence of acceptable noninfringing substitutes, (3) his
manufacturing and marketing capability to exploit the demand, and (4) the amount of the profit he would have
made.
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